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Your recent gomaunioge

“fursgsnt to our ooy :
& few days angc regarding b ¥ 0lleora situation
in Texes, 1 aa wrisdgg you :
office on sevaryl ot that I assure yocu

will be most

Nir refdlencs a copy of a
t of Criminal Appenls
aw, Volume 1, Chapter

. Statutee of Texas,
2 oopy Of the rules and
this office in connection

1 sghtag to you in our goaversation, the
8l qutibriples, who are cocp~rating with us in
rk™8s yw€ll as direoting the oparations of »
'adgsal quarantines, intended tc aszsist in
Preventiny“the spread of this pest from infested
territory to uninfested territory are ia sccord
with a¢ that the present progrem ia pot strong
Snough to stop tha spread of the worm, and unless
®0mething zmors intemsive and drastic is dcne, it
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Honorebles J. 2. MeDornald, page 2

is quite apperect that the Pink Bollwora will dis~
seninate itself over the entire ocotton belt in the
saxg way thst che bollweavil 4id thirty-five years
880 .

"The particular smergency thst hag arisen that
has brought sbout this oriols is the recent infesta-
tion in the Lower Rio Grende Valley of Texaus where
the olimatic conditions ere suoh that sotion grows the
entire year and coantinues tu rruit uanlese intensive
measures s:e taken toward destroying the stalk and
Plowing the rields in such & way es to kill the cot-
ton and, thus, prevent @ purpstual development of
the insscs, _ :

: “He sre coavinaed that if cotton is to be allowed
to be groya in this area, the fields amust be oleaned up
of eotton stalks dy Septenber 15 of each year if pest
spread 4s to be prevanted., ¥e have tried every son~
" oeivable plan of having this fielé ecleaning progrea
saforced, and it $a very evident that nothing short
of requiring & dond guarentesing that tha flelds will
be elsaned of cotton by ths date set as & prerequi-
eite to the issuance of s perait to grow aotton in
this aree will 40 the Jod. .

"We understand fros our interpretation of the
Desision of the Court of Criminal Appesls dithis sub-
Jaot that any cotton plantsé in a “Regulated Aresa™ with-
out & permit from the Comnisgsionsr of Agrioulture la
“f1legel cotton® and as such when it is growa is grina
fasls evidénce ass a viclstica of the dasgia lew, In
14ght of this decision, is this offfce authorised to
require a sureiy dond guarantesing such ecaplisnce
By She grower as & prerequisitae %o grow cotton and
san the bond be made subject to forfeiture if the
sgresmant is not earried ous?

*Our wecond question is, in the evsnt that suoh
%nd is suthorirsd, is 1% possible thx% the funds re-
aovered froa such bond eoculd be used for expenses in
destroying sueh "illegsl gotton” with or withous gou-
ssnt of the owner of the land?™
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The Fink Bollwora lsw ig embcdied in Articles 68
to 82, both inoluszive, V. ., C. S,, and nrticle 1C34, .snal
Code of Taxz8, Its enactaent was olearly an exsreioe of
the police power of the State. Wwilliems v, State, 176 ...
(2) 177. Broadly spsaking, such sovereign power of Lhe state
ia its law of self-defense, regarding both persoans and prop-
ranty.. Carstens v. De Sellea (Sup. Ct., of washing:-on) 144
Fao. 934. The legislative history of this ;ink Bollworam
Law 1s set forth in the Civil appeals o2me Of Filpatriex, .
et al, v. Companastion Clains Bo-1d et al, 259 S, ». 164,

Undst Artiole 71, V, A, C. S., if the report of
the Fiok Bollwora Comnissicn ™indicates that it will be safe
to grow.cotton under rules «nd regulations within such zone
edjacent to the infestation outside of Texss, the governor ..
shall theresupon issue his proclemation declaring it unlawful
L0 grow cotton within such arsa as wy beé recommendsd by the
Tink Bollwors Commission, except under such rules and rege-

A

lations oy Lhe CopuissicneT of Agriculture stall pronulgute,”

asphagis ours,

Artiolc 74y Vo 4.0, S.,orovides in part as follows:

“Should the raport of the Fink Boll sora Coxe-
‘mission express the conclusion that 1t will not de
dangerous to the cotton industry of Texus to perzit
the growing of cotton within sgch distriot {(as Chare-
inbafore deterazined by said Comzission} under such
rules anéd rsguleiions as it shsll bs adequats to
pravent the spread of the pink boll worm, the Gov-
ernor shall proclajiam such ares as a8y be sst oud
in the report of the Pink Boll wora Coaxission a
rtgu%atcd zons, ia whioch it shall be unlawful %o
pisat , cultivate and sarket cotton exc¢ept under
such rules and regulations as shall be pronulgsted
therefor by the Coamisaicner of .\grieulturs, which
say &holude the planting of seed from non-infested
territory, ginning at designated gins, ailling or
dleicfecting of all gseed products within such zone
asriating, cleaning of fielda, 2nd such other rules
&8 may be found necessary; ., « o o~ (Zmphasis ours.)
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The generel ru.e is that the funotions of legislation
aay not be delsgated by the leagislative to the executive depurs-
+ent or to any officer or officers thersof. "3But while the legis-
lature may not delegate power to 1ake law, it zay vest a lurge
mesagure of diseretionary authority in officers charged with ths
sdaninistration of the laws. - - ¥specially msy the legislature
suthorize the adainistrative officer cr body to neke rules and
regulations relating to the adminiatration or snforcezent of
the law.” 12 C, de 8‘4’ GLS.pﬂr. 329. : ‘ ‘

"The lezislature cennot delagate its powsr %o
make & law, bul 1% can mmke a law to delagate a power
to detsrning sone fact or state of things upoa whioh
the law makes, or intends to maka, its own action Ge-
pend. To deny this would bs to stop the wheela of
governzent. There are many thinzs upon which wise and
nseful legislation must depend whlch cannot ba known
to the law-making power, and must, therefore, bs & sgubject
of Soquiry and dstsraination outeide of tha bhalls of legis-
lation. TLoocke's Appasl 72 Ps., 498, 1) Aa., Rep. 716,"

Any rules and regulations made under such delagated
pOwer xzust be reasonable and within the acope of the authorizing
atatute., ¥U. S. V. Pﬂﬂﬂl!l?‘niﬂ Company, 235 Fed. 961.

In ¥Ying v. Conoordia Fire Insurance Co., 140 uiech, 258,
103 N, ¥, 616, 6 Ann, Cas. 87, it was sald:

"Was the power {to ersate or draft s form of fire
insurance policy) which this statute delegated to the in-
surance com-ission legislative in chesrascter? It cer-
tainly was a power which the legislature itself might
rightfully exerciss, but it does neot follow from this
Sircuastance that it was & legislative powsr, for the
Legizlature often exercises powsrs of an executive or
adainistrative oharactar which 1t may delegate . . .
The proper distinetion between such delegated powsr and
legislative power is stated in Locke's Appesl, 72 Pa, 498
(13 A2, Rep., 716) as follows: °'The Legzislaturs eannot
delegate its power $0 make & law, but it can nmake & law
t0 delsgate & power %o determine soze fset or state of
things upon which the law zakes, or intends %0 amaks,its
own sotion depand). . .Tested by this distinetion, the
8uthority delegnted to tne issursnoe cca:lssicn by the
legislation under oonsideration was aot adainistrative,
but wag lagislative. It cannot be sald that the Legis-
1ature marely delegated to the commission power to de-
teraine & fuot or state of things upon which the
law aaves, or intende to make, its own aotion depend;
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nor, that it nerely delegated t. the Comazission
disoretion as to its sxecution to be exercised
under and in pursuance of the law. On the con-
trary, it delegated to0 the Commission authority

to 1t8elf make the law (which was to be evidsaced
by the form of the insurance poliocy filed with

the Comrissicner of Insurance)}, and to change this
whensver they shall desm it necessary.”

. This Concordia Fire Insurance cage is cited in the
case of St, Charles State Bank v, Wingfield, 36 5. D. 493, 155
N. W, 776, which, in turn, is cited in 12 C. J. 846, under the
peragraph’ “Inspection.” Aleo sse 6 R. C. L. pp. 166 to 180,
end Cooley's Constitutional Lims., par. 143. Alsc, Bajoh v.
Clenn {sup. Ct. of Xan.) 85 Kan.'&BS;_119 Fac. b7.

& In view of the foragoing authorities and fundazental

= - prinociples, it i# obvious that the Comnissioner of Agriculture
hcllno powsr, under the present law, to require a suraty bond
a8 a prerequisite to grow cotton In regulated areas. .Suoh,
Powsr 1s c¢learly lagislative in character, and can only be ex-
troised by the iagialatnrd {tself. It 18 not a subject of in-
QUiTy and deteruination outside of the halla of legislation.
t i3 a matter easily within the knowladge of the law-meking
°‘¢r{ and 4is gubject to the legislative will. Until such a
ond is required by the Legislature in a specified manner, and
33!Zt!?ﬁq and econdislons are fixed thersdy, your first questioa
Riigt Y& atiswered in the negative. This conclusion makes un-
B40essary @ gonsideration of the second queation subaitted.

' Very truly yours

8:AL CF TIXAS
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